GOVERNMENT OF ODISHA

WORKS DEPARTMENT

No. 0740200412021 _\S39 /W., Bhubaneswar, Dated )+ 11 , 24
From

Sri B.K. Ray,

Deputy Secretary to Government.
To

The E.I.C. (Civil}, Odisha,

Bhubaneswar.
Sub:  W.P.(C). No- 26661/2021 filed by Sk. Babulu —Vrs- State of Odisha & others.
Sir

in inviting a reference to this Department letter N0.15336 dt.09.11.2021 on the subject cited
above, | am directed to enclose here with the GA & PG Department instuctions ( letter No. 27414
dt.11.10.2021) and request you to circulate the same along with the opinion of learned Additional
Government Advocate, O/o the Advocate General, Odisha,Cuttack to all subordinate offices under
Works Department for taking necessary action and to follow the appointment rules under rehabilitation
schemes scrupulously to avoid unnecessary legal complicacy and any deviation to the rule will be

seriously viewed.
Yours fajthfully,
Qr/ﬂ\‘:&f“
Deputy Secret o Gover nt

Copy forwarded to OSWAS Control Room, Works Department for information and necessary
action.

Memo No. \S a0 W, dated A W\ LA

They are requested to upload the same in the official website of Works Department for larger

views, T}J/q\: Y’ﬂ
erkment

Deputy Secretary to Gov




Government of Odisha

General Administration & Public Grievance Department
X Xk %k

No.- 27414  /Gen., Bhubaneswar, dated the 11™ October, 2021
GAD-SC-GC5-0057-2021

To

All Department of Government,
Ali Heads of Department,

All Collectors.

Sub:  Consideration of appointment under OCS (RA) Rules, 2020 — matters regarding

Provisions have been prescribed under sub-rule (9) of rule 6 of the Odisha Civil
Services (Rehabilitation Assistance) Rules, 2020 issued vide GA & PG Department
Notification No. 5651, dated 17.02.2020 that "all pending cases as on the date of
publication of these Rules in the Odisha Gazette shall be dealt in accordance with the
provision of these Rules”. Subsequently, clarification have been ssued wvide this
Department Circular letter No. 6999/Gen., dated 02.03.2021 that ail the cases in which
all formalities have been completed, but offer of appointment have not been issued
under the provisions of superseded Rules prior to coming nto force of the Odisha Civi
Services (Rehabilitation Assistance) Rules, 2020 wil! be considered as per the provisions
of the Odisha Civil Services (Rehabilitation Assistance) Rules, 2020 .

Instances have been brought to the notice of the Government by different
Administrative Departments that, some of RA applicants, whose RA applications were
pending before coming into force of the Odisha Civil Services (Rehabiiitation Assistance)
Rules, 2020 have obtained orders from different Courts of Law to apply the RA rules
prevaiting at the time of submission of the application taking into consideration the rules
prevailing at the time of date of death of the deceased and to decide the matter

accordingly.

It is therefore, impressed upon all concerned that, If the RA applications were
pending before coming into force of the Odisha Civit Services (Rehabilitation Assistance)
Rules, 2020 and the RA applicants have obtained orders from the court of Law for

consideration of his /her applications as per Rules prevailing at the time of submission uf




the application/ prevailing at the time of date of death of the deceased , the said or _.r
may be challenged before the higher forum on obtaming orders of the Government o
their Department referring the latest judgment dated 04.0:.2020 of the Hon'bie Apex
Court reported in {2020) 7 SCC 617 {copy enclosed) and in consultation with the Law

Department instead of referring the cases to the GA & PG Derartment soficiting views in

the matter.

Ay

e
.

5,
AN

Additional Secretary to Government
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OFFICE OF THE ADVOCATE GE ~ DISHA, cUTTACK
jyoti Prakash Patnaik

. Email- adv ic.i
caly gen@nic.in
nment Adv Ot Fax No.0671-2507846

—

NQ.--nmmmmmm=" bammmiomoe s Oate: 13.08. 2000

The Commissioner cum  Secretary to Fax No 06 4.
N Govt., Revenue & Disast:r Managoment
'\"  Department, Qdisha, Bhubaneswar,

Dist-Khurda.

\4
. "‘;}
Ay

The Collector & Dist. Magi Lrate,
Nabarangpur, Dist-Nabarcgpur,

The Tahasildar, Nandahandi,
At/Po- Nandahandi, Dist-Nabarangpur.

Sub: W.P { ¢ ) No. 23402 of 2021; Ajaya Kumar Bissoyi -V St
Odisha and others.

i
bOS r,
N
O

This matter came up before the Hon'Lle Justice S BoX baiam

13.08.2021 and Justice Shri B.R.Sarangi disposed of tnis writ perton

iy

A,
. t

consider the appiicatior «f the petitioner 0 tne ight 2f the o der passcu oy

5o

¥

Court dtd. 29.07.2021 in W.P { c } No. 1871 of 2021 [Sunt Kamar Nata -V s
Cdisha and others).

The short question in this case is that, the petitoner appieu '~
appointment under Rehabiiitation Assistance Scheme and oy o-der dated 18000 .
Collector & District Magistrate, Nabarangpur considered the case of the penticres
Evaluation Committee meeting dated 05.06 2020 and 'he Committee observas Tos
petitioner has not securec the requisite points in Para-1 of the BEvaiualion sheds
required for selection ia ddovin in OCS (RA) Amendments Rules, 2020 and ~o)aite s

representation.

That, on being aggrieved, he filed the Dresen! Wihil app . Cation cid v G
since the death of his fatner as per the certificate encivsea was un 3L.08 2010 -
the Odisha Civi! Serevice ( Rehabilitation Assistance) Rules, 1990 was in vogue i o
considered under the oid rule. The petitioner has annexed the order ¢td 2907 70

(Annexure-7) of the Hon'ble Court which is required tc be ooked into whie o

- 1
Lot DadNT

B



OFFICE OF THE ADVOCATE G=NERAL, ODISHA, CUTTACK

Jyoti Prakash Patnaik Email- advgen€ ic.in

Additional Government Advocate Fax No.0671-2507846
Mob. No.9437036030

h‘z_,

the representation :n which Hon'ble High Court has taken note of the judgment of the
Hon'ble Apex Court in case of Canara Bank and another -Vrs- M.Mahesh Kumar reponec
in 2015 (7) SCC 412 wherein the ratio of the decision was that the gate of dearh o7 =~
Govt. employees is relevant while considering the representation and the law whicn was
there on the date of death is to be taken into consideration. This judgment was passed
in 2015.

That, n the later dates the judgment of Carara Bank case was the sulbjedt
matter of a larger bench constituted on being referred ty a Division Bench reportec
(2014) 13 SCC 583 and (2019)5 SCC 600. The matter wes referred for consideration by

a larger bench so that the conflicting views can be reconciled.

That while the larger bench considered ail the matters including *~«
judgment reported in (2019) 3 SCC 653 headed by just ce Dr. D.Y.Changrachua e

accepting the latest judgement supra by Justice Chandrachud, finally hela tha o

dependant of Govt. employee in absence of any vested rignt accruing on the death of o
Govt, employee, can only demand consideration of his application. However, he 5
disentitled to seek consideration in accordance with the norms as applicable, on e Je,
of death of the government employee and finally the Hon'ble Supreme Co.
emphatically held rhat the consideration of compassione e appointment cam nat D

considered under the unamended provisions.

That, in my humbly opinion, the ratio of this judgment is that, rhe
consideration of the application of the legal heir of @ eriployee dying in harmiess o
required to be considered within the freame work of the «sxisting ruie on the date f

consideration of the application.

In view of such matter, before disposing of the numerous order of ‘e
Hon'ble Court in different cases by the Govt. or its subordinates, the views of the |-
Department as well as the learned Advocate General may be obtained and accord:naly
the orders of the Hon’ble Court directing consideration of :he applications unaer Lo
superceeded Odisha Civil Serevice ( Rehabilitation Assistance, Rules, 1990 may be taken
and in other hand if there are direct mandamus issued in some cases to appoint .
petitioners under the old rule, the appropriate challenge te made in shape of w' r
appeal/Review which is permissible under iaw and in no cases the recent judgment o
the Hon’ble Apex Court reported in (2020) 7 SCC 617 can be ignored, since or



OFFICE OF THE ADVOCATE GENERAL, ODISHA, CUTTACK

Jyoti Prakash Patnaik Email- advgen@nic.in
Additional Government Advocate Fax No.0671-2507846
Mob. N0.9437036030

-

aspect this judgment is the law of the land. Copy of the juggment Gld. w4 05207

Hon'ble Apex Caurt is enciosed herewith for your ready referonce.

Yours faitfu'y

Enclose: As above. \
o U
{( J.P.Patnaik)
Add! Govt Acvorate
Memo No. & %+ 7  /Dtd. 13.08.202!

, i
Copy submitted to the CHief Secretary to Govt., Odisna, Secretanote Dol

Bhubaneswar, Dist-Khurda/ Principal Secretary to Govt . Law Department, Og .- .

Bhubaneswar, Dist-Khurda/ Pomtipal Secretary to Govi. (G A.Department o -
Bhubaneswar, Dist-Khurda/ Principal Secretary to Govt. Schoo and Mass oo
Odisha, Bhubaneswar, Dist-Khurda for infarmation and recessary action

" -‘\ +
N \\ ~

( J.P.Patnaik)

Dol Tk ek
LS S A R
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N.C. SANTHOSH v. STATE OF KARNATAKA t17

(2020) 7 Supreme Court Cases 617

(BEFORE R. BANUMATHI. A.5. BOPANNA AND HRISHIKLSH ROy, 1)
N.C. SANTHOSH Appellant,

Versus
STATE OF KARNATAKA AND QOTHERS .. Respondents

Civil Appeals Nos. 9280-81 of 20141 with Nos. 1936 of
2020% and 1997 of 202011, decided on March 4 D20

A. Service Law — Appointment — Compassionate appotntment -
Norms/Rules/Regulations applicable — Relevant date — R. 5 proviso (as
amended w.e.f. 1-4-1999) and R. 9(3) (as amended w.e f. 25-5-2000) of
Karnataka Civil Services (Appolntment an Compassionate Grounds) Rules,
1996 — Under amended provision minor dependant of deceased employee had
to apply within one year of date of death of deceased employee and should have
attalned age of 18 yrs on day of making application, while under unumended
provision minor dependant was entitled to apply till one y:zar of attalning
majority — Held, norms prevailing on date of consideraticn of appllcation
would be basis for considering clalm for compassionate appo ntment

-— Dependant of government employce, in absence o ny vested ngin
accruing on death of government employee, can only demand consideration
of his/her application but is disentitled to seek consideration in accordance
with norms as applicable on day of death of deceased employee - In
instant case, appellants were minors at time of death of governiment employee
and had attained 18 yrs of age beyond stpulated vne y:ar - Hence,
appellants were undeserved bepeficiaries of compassionate anpointment and
their appointments were rightly cancelled -- Furthermare, appelianis would
not be covered by transitory provision of R. %(3) grantung extension of ume
for applying for compassionale appointment since it excluces application
filed in contravention of R. 5 as amended in 1999 K oarmitaka Ut
Services (Appointment on Compassionate Grounds) Rules, 1996 R. 5
proviso (as amended w.e.f. 1-4-1999) and R. 9(3) (as amendcd w.e.l
28-5-2000) Paras 9w 20)

Commyr. of Public instructions v KR Vishwanath, (200537 SCC a6 200 500 1 &8 w2?

$BIv Raj Kumar, (20103 11 SCC 66) - 72011 | SCC (L&S) 150 M’ Granun Bunk v

Chakrawarti Singh, (2014) 13 SCC 583 (2015 1 SCC (LL&S) 442, N 77 Santhosh v Siase

of Karmataka. 2012 SCC OnlLiue Kar 7396, Sayedu Furheen Banae v Yie o Kurmaiak

2013 SCC OoLine Kar 6616, Santosh v Revenue Depir . WP o 257 4r of 2011, urden

dated 2-12-2011 (Kar), affirmed

Canara Bank v. M. Mahesh Kumar, (2015)75CC 412:(2015) 2 8CC (L&S 33 onsidered

1 Arising from the Judgment and QOrder in N.C. Santhosh v. Stare of Karnatak, 1312 SOC Gnline
Kar 7396 (Karnataka High Court, WP No. 43199 of 2011, dt. 22-5-2012) and N.C. Santhosh v

State of Karnataka, 2012 SCC OnLinc Kar 9217 (Kamnataka High Court, RP No 7570 of 2002,

dt. 9-11-2012)

Arising out of SLP (C) No. 34878 of 2013. Ansing from the Judgment arad Jinder in Saveda

Farheen Banao v. State of Karnataka, 2013 SCC Onlane Kar 6616 (Karnatar: Hogh Coun, Wp

Ne 17004 of 2010, di. 14-8.2013)

Tt Ansing out of SLP (C) No 24169 of 2015, Ansing from the Judgment and taver o saniesn «
Revenwe Depir (Kamataka Hogh Court, WP No 28738 of 201 . dt 2.12 207 .

+

3-Judge
Bencn

Mar <
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N.C. Santhosk v. State of Karnataka, 2012 SCC OQuvLine Kar 9217, SBI v Sheo Shankar
Tewari, (2019) 5 SCC 600 : (2019) 2 SCC (L&S) 71, Uday Krishna Naik v, State o
Kamataka, 1999 SCC OpLine Kar 209 : [LR 1999 Kur 2848, referred 1o

B. Service Law — Appolntment — Compassionate appointment —-
Generally — Reiterated that for ali government vacancies equal opportunity
should be provided to all aspirants as mandated under Arts. 14 and 16 of
the Constitution — Compassionate appointment is exception to aforesaid rule
whereby dependants of deceased employee are made eligible by virtue of
policy subject to their fulfllling norms laid down by policy — Constitution of
India, Arts. 14 and 16 (Paras 13 and 58} ©

SAJIL v. Madhusudan Das, (2008) 15 SCC 560 : (2009) 2 SCC (L&S) 378, State of HFP v

Shashi Kumar, (2019) 3 SCC 653 - (2019) 1 SCC (L&S)} 542, affirmed

Appeals dismissed P-D/63802/0L

Advocates who appeared in this case
Ms Kiran Sun, Senior Advocate (Shanthkumar V Mahaie, Advocater torthe Appeoe !

V.N. Raghupathy and S. Padhi, Advocates, for the Respondents 5
Chronological list of cases cited cnopagt o
1. (2019)5 SCC 600 : {2019) 2 SCC (L&S) 71, SB v Shee Shankar Tewart Glad e
2. (2019) 3 SCC 653 :(2019) 1 SCC (L&S) 542, State of H I’ v Shushi Kumar [N
3. (2015)7 SCC 412:(2015) 2 SCC (L&S) 539, Canara Bank v. M
Mahesh Kumar 624b, 6244 Q24 Ao !
4. (2014) 13 SCC 583 :(2015) 1 SCC (L&S) 442, MGR Gramn Bunk
v. Chakrawarti Singh A24a-H n 14
S. 2013 SCC Online Kar 6616, Sayeda Farheen Bunao v State of .
Karnataka MM K2 e In
6. 2012 SCC OnlLine Kar 9217, N.C. Santhosh v State of Karmataka oy
7. 2012 SCC Online Kar 7396, N ¢ Sarthosh v. State of
Karnaraka 619a-b, 619,

620 g, 625¢, 625
8. WP No. 28738 of 2011, order dated 2-12-2011 (Kar;, Sanicsh v.

Revenue Depls. 620f g, 615 d
9. (2010) 11 SCC 661 : (2011) 1 SCC (L&S) 150, S8/ v Ray

Kumar 624a, 624c-d
10, (2008) 15 SCC 560 : (2009) 2 SCC (L& 3S) 378, SAJL v. Mudhusudan Das 5l
11, (2005) 7 SCC 206 2005 SCC (L&S) 927, Commyr of Public
Instructions v. K. K. Vishwanath SRR
12. 1999 SCC Online Kar 206 : [LR 1999 Kar 2648, Uday Krochna Nk
v Srate of Kamataka 2

e D

The Judgment of the Court was delivered by

HRISHIKESH RoOY, J.— Leave granted in SLP (C} No. 34878 of 20113
and SLP (C) No. 24169 of 2015. The appellants here were the beneficianes
of compassionate appointments. But on the discovery that their appointnents
were made dehors the provisions of the Karnataka Civil Services (Appoiatment
on Compassionate Grounds) Rules, 1996 as amended w.ef. | 3-1999,
(hereinafter referred o as ''the Rules™), those appointments came to b
cancelled. The amendment to the proviso 1o Rule 5 sdpulated that in case !
a minor dependant of the deceased government emplovee, he/she must apply
within one year from the date of death of the government servant and he inusi
have attained the age of eighteen years on the day of making the application
Before amendment, the minor dependant was entitled to apply till one year of &
atlaining majority.
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N.C. SANTHOSH v. STATE OF KARNATAKA (Hrishikesh Roy, J. &1y

2. Whean their service was terminated, the aggrieved appointees approached
the Karnataka Administrative Tribunal at Bangalore (hercinatter referred to
as “the Tribunal™). But the Tribunal found that the appellants were ineligible
for appointment under the Rules and accordingly disr-issed the related
applications. The resultant writ petitions were dismissed! by the High Court ot
Karnataka at Bangalore, leading to the present appeals.

3. We have heard Ms Kiran Suri, learned Senior Counsel appearing
for the appellant in the appeal arising from SLP (C) No. 34878 of 2013,
Mr Shanthkumar V. Mahale, learned counsel appearing in CAs Nos. 9280-81 of
2014 and in the appeal arising out of SLP (C} No. 24169 of 2015. The State ot
Karnataka is represented by Mr V.N. Raghupathy and Mr S, Padhi, the leamed
counsel in the respective appeals.

4. Assailing the adverse decision of the Tribunal, as atfirmed: by the
High Court, the appellanis contend that they have been legitimale!y appointed
on compassionale basis and have rendered service with but any blemish
and therefore, the authority should not be permitted to apply the amended
provisions and cancel the appointment on the ground that th  appointees were
ineligible to apply for compassionate appointment. Ms Kirin Sun. the learned
Senior Counsel argues that Rule 5 is only procedural and is not mandatorv and
therefore, compassionate appointment of the dependent ch tdren who attained
majority beyond one year of death of the government emp dvee. should not
be construed 10 be invalid. According to the appellants, their cases have te be
considered under the unamended Rules which permits a minor dependant to
apply for compassionate appointment within one year of ai wuning majority.
Describing Rule 9 as a transitional provision whereunder the period for making
application has been changed through various ameondmen s, the counsel for
the appellants arpue that retrospective application of the amended provisions
should pot lead to cancellation of appointment. Moreover, siac : compassionate
appoiniment was offered without any misrepresentation by th. beneficiarv. the
appellants should not be rendered jobless now on the ground « { non-¢ligibitity
of the appointees.

5. The respondents, on the other hand. argue that the norms applicable
at the stage of consideration is relevant and here as the apoellants had not
attained majority within one year from the death of the poverr ment emplovee.
they were ineligible (o seek comnpassionate appointment unczr the amended
provisions of the compassjonate Rules. The Government Counsel contend that
since compassionate appointment is an exception to the genere: rule poversing
appointment in the service of the State, the same has to be in contformity
with the prescribed rules and those ipeligible under the rule: cannut ask for
continuation of the illegal appointment. The respondents alsc arguc that the
Government has the power to rectify the mistake and to recall the illegal
appointment orders as the appellants were appointed erroneous y, despite their
ineligibility.

I N C Santhesh v. State of Karnataka, 2012 SCC QOnl.ine Kar 7396
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6. The essential details of the appellants can be seen in the following chart

Case : CAs Nos. 9280-8T i CA @ SLP((C) CA @ SLP(C)
i of 2014 i No. 34878 of 2013 | No 24169 0f 2015
i { _(N.C Santhosh) | (Sayeda F Banao) (Sri Santosh)
i Deceased : N.H Chandra Shakila Jabeena M Indranna Ready
i governmenl : Gowda Ara Bepum ;
¢ servant : :
FBependani RS SaiBa Sayedy g ot
L Appoiniee Ll Farheen ,1?%!19.0“ P |
(Date of birth ||| 25°6:1982 |0 12:5:1982 24:3-19n5
) Parent’s 25711598 CU450694 IT-11-1558
death i
. MI:}I'-(;;"} ...... e SRS TP R Ty R SaTy AR
Appltcal’u)n i First, mather i First, father applied ; 1-7-2001
far applied on i but was rejected i
;?Ompasszonafeé 28-2-1998. Then oo 12-6-1997

i appointment }

after attaining

! Then after attaining |}

majornty, the
appeilant apphed
ou 25-9-2000

: majority appellant
: applied on :
: 29-6-2000.
Appumrmenr 2582600
Ravmoval . ......... TS T TS
Kamataka 2-7-200%
iAdmimsrran'veE
Tribunal ’

“Bangalor
High Court

i 22-5:20121 (WP)

and 9-11-2012%
{Review)

' .8-? 2
rcmslaicd on

4.1-2006 on the

Tribunal's order.

1. Removed again

:dismplinary gruuud 5

...................................................................................................................................

on 28-12-20006
and reiteved un
2-1-2007 cu

{ D15c1plmary acton

i not warranted but

i termination upheld |

for unmeriizd
_appolatment

14820133 T 20

7. Some additional aspect needs 10 be poticed to complete the factu
details pertaining to the appeal arising out of SLP(C No 34878 of 2013 filed
by Sayeda F. Banao. In this case, on the death of the appellant’s mother oy

24-5-1994, first, a request was made by the appellant’s father to provide him

I NC Santhosh v Siate of Karnataka,

2012 SCC Onlane Kar 7396

2 N.C. Santhosh v. State of Karnataka, 2012 5CC OnLine Kar 9217
3 Sayeda Farheen Banao v. State of Karnataka, 2013 SCC OnLline Kar 64616
WP Na 28738 of 2011, order Jated X 1722011 (Kars

4 Saritosh v. Revenue Depir

£



SCC Cnine Web Ea.ton, Copyngnt © 2021

Page 5 Friday, August 13, 2021

Printed For: ADVOCATE GENERAL ODISHA

SCC Online Web Edition: http:/iwww . scconline.com
TruaPrint™ gource: Supreme Court Cases

N.C. SANTHOSH v STATE OF KARNATAKA (Hrishike h Kuy, J (S

appointment on compassionaie ground which, however, w.s rejected oy the
authorities on 12-6-1997. Thereafter, the appellant after aituining majornily on
12-5-2000 made an application for compassionate appointment on 25-9- 2000
and was appointed as a Second Division Assistant on 20-9-2001. She was
served with a show-cause nolice dated 2-6-2005 on the ground that she had
not attained the age of 18 years within one year from the dite of death of the
government servant and accordingly, her service was lermin ited vide the order
dated 15-6-2005.

7.1. Challenging the order of termination, the appellam filed upplicauon
before the Tribunal. The Tribunal vide order dated 20-1(-2005 set aside the
termination order holding tha! the service of the appellant was lenminated
without holding proper enquiry under Rule 11 of the Karnataka Civil
Services (Classification, Control and Appeal) Rules, 1957 and directed ner
reinstaternent, reserviag liberty to the Stale ip accordance with law

7.2. Pursuant to the order of the Tribunal, the appeilani was reinstaled in
service on 4-1-2006. Thereafier, anp enguiry was initiated against her unden
Rule 11 of the said Ruies alleging misconduct and misrepresentabon ot ey
age al the time of submission of her application seekiap appointment on
compassionate ground. The appellant was then remeved Ty the service by
order dated 28-12-2006 and when her appeal was rejectza by the appeliawe
authority on 30-8-2007, she again approached the Tribunal. In her OA No. 4901
of 2007, the Tribunal vide its order dated 21-4-2009 found that there was no
misconduct on the part of the appellant. Nevertheless, the [nbuid attirmed
the cancellation of the appointment with the finding that the appoistment was
made dehors the amended Rule 5 of the KCS (Appointment ¢ n Compassionate
Grounds) Rules and thus, the cancellation of appointment was found 1o be
justified by the Tribunal. The appellant’s review petiion was also dismissed
by the order dated 3-12-2009. The resultant writ petition fited by the appellant
challenging cancellation of her appointment and the order of ‘he Tribunal were
dismnissed, by the High Court under the impugned judgmert lated 1:4-8-20133

7.3. Though, certain additional factual details are scen 1o the appeal
relating to Saveda Farheen Banao. but core issue 15 no difter ot from the other
cases. The question here 100 is whether her appointment « 1 compassionate
ground, was in violaton of the Karnataka Civil Services ' Appuointment on
Compassionate Ground) Rules, 1998.

8. The action taken by the respondents in cancellatio . of apporntimien:
is under the provisions of the Karnataka Civil Services {Appointment on

Compassionate Grounds) Rules, 1996 apd therefore the relevant Rules are
extracted hercinbelow:

3 Sayeda Farheen Banao v. State of Karnataka, 2013 SCC Cnline Kar ¢ .o
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6272 SUPREME COURT CASLS (20203 7 5C¢
8.1. Upnamended Rule 5:

“S. Application for appointment.—Every dependant of a deceased
goverpment servant, seeking appointment under these Rules shail make ar
application within one year from the date of death of the government servant.
in such form, as may be notified by the Government, from time to time, to the
Head of the Department uader whom the deccased government servant was
working:

Provided that in the case of a minor, application shall be made within =
period of ope year after attajning majority.”

8.2. Following the amendment w.e.f. 1-4-1999, the proviso to Ruile Sreads

“Provided that in the case of a minor, he must make an applicaton withn
one year from the date of death of the povernment servant and he must have
attained the age of eighteen years on the date o) making the apphication

Provided further that nothing in the first proviso shall apply 1o an
application made by the dependant of a deccased government servant
after attaining majority and which was pending for consideraton on i
date of commencement of the Karpawska Civil Services (Appoinunent on
Compassionate Grounds) (Amendment) Rules, 998"

8.3. Following the 28-5-2002 amendment, Rule 9(3) reads as under

“9, (3} All applications for appointment on compassionate grounds mady
between the 13th day of September, 1996 and the datc of commencement of
the Karnataka Civil Services (Appointmeat on Compassionate Grounds) 3rd
Amendment Rules, 2002 by the dependants of government servants who dica
on or after 20-10- 1989 (other than the applications made by such dependants
after the first day of April, 1999 and il the date of such commencement in
contravention of the first proviso to Rule 5 which are:

(f) rejected on the ground that they were not made withun the period
specified in Rule 5, or

(i1) pending on such datc of commencement, shall be deemed o
have been made within the period specified under Rule 5 and shall -

reconsidered or as the case may be considered for appointment subject L
other provisions of these Rules.™

9. While Rule 5, as it originally stood, enabled & minor dependant tc
apply within one year after attaining majority. the rule-making authority with
the amendmeant effected from 1-4-1999 stipulated an outer limit of one year
from the date of death of the government servant for making applicaiion
for compassionate appointment. The validity of the amended Rules is o
challepged in any of the present proceedings. Following the amendmen?
the norms clearly suggest that the earlier provision which enabled a minn-
dependant to apply on altaining mujonty (may be years atter the death of the
government servant), has been done away with. The object of the aniendes
provision is to ensure that no applicauon is filed bevond vne vear of the death
of the government employee. The consequence of prohibiting application by
minor beyond one year from the date of death of the parent can only mean thal

U
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the appellants were undeserving beneficiaries of compassic nate appointimen:
as they attained majority well beyond one year of the death ot their respective
parents.

10. In all these cases, when the government employee died. the appelianis
were minor and they had turned 18, well beyond one year ot aeath of the parent
As can be seen from the details in the chart, the dependants attained majority
after a gap of 2-6 years from the respective date of death of their parents
and then they applied for appointment. By the time, the dependant children
turned 18, the amended provisions became operational w.o.f. 1-4-1999 Ay
such their belated application for compassionate appointment should have been
rejected at the threshold as being not in conformity with p-ovise v Rule 3
The appeliants applied for compassionate appointment (zfier attainment ol
majority), well beyond the stipulated period of one year from "he date ot death
of the parent, and therefore, those applications should not have heen entertained
being in contravention of the Rules.

11. The provision of the Karnataka Civil Services (Appointment on
Compassionate Grounds) Rules, 1996 was considered in & mimr ef Putdi
Instructions v. K R. Vishwanarh®. Speaking tor the Divisior Jdench, Dr Arin
Pasayat, . noted that the effect of the amended second proviso i that, unless the
application is pending at the time of commencement of the An zndment Ruies
the same can hiave no bearing ou the claim for compassionate appormtmen
Thus, belated application filed by the dependant on attaining majority beyoud
one year {rom the date of death of the government employee would not be a
valid application, consistent with the provisions of the Rules

12. Insofar as the appellant's claim to legitimacy of appcinument on the
basis of Rule 9(3) of the Rules is concerned. a reading of Rul: 9(3) sugpests
that it is a transitory provision granting extension of ume for applying for
compassionate appointment. But, the transitory provision excludes application
filed in contravention of Rule 5, as amended in 1999, In ot-er words, the
applications filed by the minor dependants who had not attiined majorniy
within one year from the date of death of the government serviants witl be i
contravention of Rule 5. Therefore, we are of the considered view thal the
cases of the appellants are not covered by the transitory provisic 1 of Rule 9131
introduced by the Notification dated 28-5-2002.

13. It is well scutled that for all the goverament vacancies eq i opportuaity
should be provided 1o all aspiranis as is rmandated under Artcles 'd and 16
of the Constitution. However, apporntment on compassionate ground offerco
to a dependant ol 4 deceased employee is an exceplion to the s.ud norms. I
SAIL v. Madhusudan Das® it was remarked accordingly that ¢ ympassionale
appointment is a concession and not a right and the criterig {aid down in the
Rules must be satisfied by all aspiranis.

5 {2005) 7 SCC 206 2004 SCC (L&S) 927
6 (2008) 15 SCC 5600 (20093 2 SCC (L&S) 378
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14, This Court in SBf v. Raj Kumar’ while reiterating that no aspirant
has a vested night to claim compassionate appointment, declared that the
norms that are in force, when the application is aclually considered, wil.
be applicable. The employer's right 1o modify the schemne depending on its
policies was recognised in this judgment. Similarly, in MGB Gramin Bank v
Chakrawarti Singh3 this Court reiterated that compassionate appointment has
to be considered in accordance with the prevalent scheme and o aspirant can
claim that his case should be considered as per the scheme existing on the dawe
of death of the government employee.

18, However, in Canara Bankv. M. Mahesh Kumar®? in the context of majel
shift in policy, whereunder, 1aslead of compassionate appointment {envisaged
by the scheme dated 8-5-1993), ex gratia payment was proposed (under the
Circular dated 14-2-20085), the Court adopted a different upproach. Noucing the
extinguishment of the right to claim appointment, this Court held the “dying
in harness scheme™ which was prevalent on the death of the employee, be the
basis for consideration.

16. A two-Judge Bench headed by Uday U. Laht, J noticed the Supreme
Court's view in SBI v. Raj Kumar’ and MGB Grumin Bank v. Chakrawuart
Singh® on one side and the coatrary view in Canara Bank v. M. Mahesh Kumur®
and felt the necessity of resolution ot the conflicting guestion on whether
the norms applicable on the date of death ur on the date of consideration
of application should apply. Accordingly, in $BI v. Sheo Shankar Tewari!V
the Court referred the matter for consideration by a larger Bench s0 that the
conflicting views could be reconciled.

17. The above discussion suggest that the view taken in Canara Bank v. M
Mahesh Kumar? is to be reconciled with the contrary view of the coordinate
Bench, in the two earlier judgments. Therefore, notwithstanding the strong
reliance placed by the appellant’s counsel on Cunara Bunk v. M. Mahesh
Kumar® as also the opinion of the learned Single Judge of the Karpoataka High
Court in Uday Krishna Naik v. State of Karnataka'!, it can not be said that the
appellant’s claim should be considered under the unamended provisions of the
Rules prevailing on the date of death of the government employee.

18. In the most recent judgment in Siate of H P v. Shashi Kumuar's the
earlier decisions governing the principles of compassionate appointment were
discussed and analysed. Speaking for the Bench, Dr D Y {(handrachad, |
reiterated that appointment to any pubiic post in the service of the State has
to be made on the basis of principles in accord with Articles 14 and 16 of

7 (2010) 11 SCC 661 - (2011) 1 SCC (L&S) 150

8 {2014} 13 SCC 583 :(2015) 1 SCC (L&S) 442

9 (0157 8CCa12; (2015 25CC (L&S) 539

10 (2019) S SCC 600 : (2019)2 SCC (L&SY 71

11 1999 SCC Online Kar 209 : 1LR 1999 Kar 2648
12 (2019)3 SCC 653 . (2019} 1 SCC (L&S) 542

o
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the Constitution and compassionate appointment is an ex< 2ption w the general
rule. The dependants of a deceased government employ:e are made eligible
by virtue of the policy on compassionate appointment and they must fulfil the
norms Jaid down by the State’s policy.

19. Applying the law governing compassionate appointinent culled out
from the abovecited judgments, our opinion on the poin al issue is that the
norms, prevailing on the date of consideration of the applicauco, should be the
basis for consideratiou of claim for compassionate appo:niment. A dependant
of a government employee, in the absence of any vested r aht accruing on the
death of the government employee, can only demand cois . deration of his/he:
appiication. He 1s, however, disenlitled to seek considerition in accordan.e
with the norims as applicable, on the day of death of the government emplovee

20. In view of the foregoing opinion, we endarse the [rbunai'~ voew .~
affirmed by the High Court of Karnataka (o the effec. that the appeiiants
were ineligible for compassionate appointment when thei: applications were
considered and the unamended provisions of Rule 5 of the R 1les will not apply
to them. Since po infirmity is found in the impugned ju.gments' > =, (he
appeals are found devoid of merit and the same are dismisscd.

1 N.C Santhosh v. State of Kamataka, 2012 SCC OnLine Kar 7106
3 Sayeda Farheen Ranao v. Stare of Karnataka. 2013 SCC QOnl.ine Kay r61 6
4 Suniosh v Revenue Depri, WP No. 28738 of 2011, order dared 2-12-20331 12 5 .



